John Morrison, Consolfs mine safety escort who
accompanied Workley on April 21, 1986, considered the
abandoned area to be "highly unsafe."  He observed that in
many locations the bottom had "humped up" and that the roof
and rib conditions were "bad."  In some places rock had
already fallen from the roof and ribs.  Indeed, in order to
penetrate the abandoned area it was necessary for the inspec-
tion party to "zig-zag" and "backtrack" around the most
dangerous conditions.

Joseph Jimmie, a union safety escort accompanying
Workley when he abated the order on April 26, 1986, also
considered' the abandoned area to be a serious hazard.  He
also found the "top" to be "bad" with evidence of roof falls
in many of the headings.  Jimmy recalled that the inspection
party therefore had to "zig-zag" back-and-forth around the
entries in order to penetrate the abandoned area.

Within this framework of evidence it is quite clear that
the mine operator could reasonably have found that "safety
considerations" did not permit the examinations set forth in
section 75.305 to be conducted in the cited area.  In reaching
this conclusion I have not disregarded the Secretary's argu-
ment that one could infer from the fact that the operator did
not "danger off" the cited area that it considered to be
abandoned and not safe to inspect (under section 75.305),
that it did not in fact consider that area unsafe.  It is
readily apparent however that the inspector himself did not
deem it necessary that such abandoned"area be "dangered off"
since no such violation was cited and no such requirement was
made a condition of abatement.  Under the circumstances I
find no violation and the order must therefore be vacated.

ORDER

Order No, 2713222 is vacated, Civil Pehalty Proceeding
Docket No. WEVA 86-386 is dismissed, and Contest Proceeding.
Docket No. WEVA 86-339-R is^ granted.

Sary \Melick
Administrative \Law Judge

\

547 it was not unsafe.  On the other hand Workley
